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INTRODUCTION

Petitioners in this case do what they have always done: ignore the harms caused by the sale
of their product to Oklahoma citizens. By failing to acknowledge the societal costs of smoking
cigarettes and completely ignoring the multifaceted approach that Oklahoma has chosen to
combat these costs, Petitioners erroneously conceive of S.B. 845 solely as a “bill for raising
revenue,” just like an income or sales tax where all or most citizens contribute to the general costs
of government. But S.B. 845 is not a revenue bill. Rather, it imposes a fee as but one part of a
comprehensive regulatory program designed to reduce and compensate for the health-related
costs of permitting the sale of tobacco in Oklahoma.

Pursuant to this Court’s longstanding precedent, the Legislature may enact regulatory
programs that include taxes or fees without being subject to the procedures required for the
passage of “bills for raising revenue” under Article V, § 33 of the Oklahoma Constitution. Just as
this Court upheld taxes on motor carriets to compensate for upkeep of Oklahoma roads damaged
by those carriers, so may the Legislature impose a fee on tobacco companies to discourage harmful
practices and compensate the State for damage caused by the sale of tobacco to its citizens.
Pethaps knowing that S.B. 845 objectively advances a regulatory purpose, the tobacco companies
instead rely upon subjective factors, such as statements of mndividual legislators, to suppott their
claims. But it is up to this Court alone to adjudicate the constitutional issue from the text of the
bill, not from the opinions of individual legislators. On this basis, the Court should deny relief.

BACKGROUND
“[TThe epidemic of smoking-caused disease in the twentieth century ranks among the

greatest public health catastrophes of the century.”' Smoking is the leading cause of preventable

' Resp. App’x A, Exhibit 14, at 33.



deaths 1n the United States, responsible for 480,000 deaths per year (roughly 20% of all deaths).
Smoking increases the risk of heart disease, stroke, lung cancer, prenatal defects, fertility loss, bone
disease, dental disease, cataracts, diabetes, arthritis, immunodeficiency, and many other diseases,
affecting neatly every organ of the body.” Smoking is also responsible for the deaths from
secondhand smoke.? It has significant economic costs as well: over $250 billion in healthcare costs
per yvear in the United States.” The estimated cost of smoking to Oklahoma is $9.23 per pack.’
Given the scope of harms caused by smoking, Oklahoma has developed a comprehensive
tregulatory approach to tobacco. For instance, manufacturers of tobacco products must provide
certain information to the Oklahoma Tax Commission (“OTC”) and the Attorney General and
have their cigarettes listed on the State’s directory before their cigarettes may be sold in the State.’
Moteover, any establishment selling tobacco products must obtain a license from OTC;® limit the
sale of such products to adults over 18 yvears old; and post signage to this effect.” Oklahoma
Statutes prohibit smoking in workplaces, restaurants, schools, and other areas open to the public,
on the grounds that “[t]he possession of lighted tobacco in any form is a public nuisance and
dangerous to public health.”"" The Alcoholic Beverages Law Enforcement Commission (“ABLE”)
enforces some of these provisions.!' The Board of Public Health and Safety oversees the Tobacco

Use Reduction Fund.” The Tobacco Settlement Endowment Trust Fund (“TSET”) promotes

* Resp. App’x A, Exhibit 16.

’Resp. App’x A, Exhibit 16.

* Resp. App’x A, Exhibit 14, at 7.

> Resp. App’x A, Exhibit 15.

¢ Id.

768 0.5.2011, § 360.4.

“Id. § 304.

’37 0.5.2011 §§ 600.5, 600.6, 600.7, 600.8, 600.13.
21 0.8.2011 § 1247; see also 63 O.S.2011 § 1-1523.
" See, eg., 47 O.S. § 200.11.

2630.8. § 1-229.3.



public awareness campaigns and funds research on the public health effects of tobacco.'> And the
Attorney General is responsible for enforcing the provisions of the Prevention of Youth Access
to Tobacco Act and the Master Settlement Agreement Complementary Act, which includes the
authority to inspect “premises and records related to the manufacture, production, storage,
transportation, sale or exchange of cigarettes and tobacco products[.]”"*

Despite this comprehensive regulatory structure, tobacco use still causes immense harm
in Oklahoma.” Smoking remains the #1 preventable cause of death.' Oklahoma ranks 47th
among States in adult smoking rate (Ze., among the highest smoking rates) and 48th in youth
smoking rate.'” Oklahoma’s average annual smoking-attributable mortality rate is 332.1 per
100,000 adults (47th among States)."® As much as 9% of Oklahoma minors are expected to die
prematurely because of tobacco use.” In Oklahoma alone, smoking results in about $1.5 billion
annually in healthcare costs.”

Concerned about these ongoing problems, state and local health officials began exploring
options for more effective tobacco regulation. Public health authorities agree that increasing the
“price of tobacco products is the single most consistently effective tool for reducing tobacco
use.””" Higher prices prompt some smokets to quit, deters non-smokers from starting in the first

place, and reduces the number of cigarettes continued smokers will use.”? Even Petitioner Philip

" OKLA. CONST. art. X, § 40(E).

68 O.S.Supp.2014, § 360.10(D).

© Resp. App’x A, Exhibit 14, at 1 (“[The current rate of progress in tobacco control is not fast
enough, and much more needs to be done to end the tobacco epidemic.”).

16 Resp. App’x A, Exhibit 14, at 11; Exhibit 15.

v Resp. App’x A, Exhibit 14, at 692.

** Resp. App’x A, Exhibit 18.

v Resp. App’x A, Exhibit 14, at 697.

2 See, e.g., Resp. App’x A, Exhibits 17, 19.

*! Resp. App’x A, Exhibit 39; see also Resp. App’x A, Exhibit 14, at 869; Exhibit 27.
2 See Resp. App’x A, Exhibits 9-11.



Morris acknowledge as much.” The positive effects of increased prices are likely to be especially
pronounced in Oklahoma where cigarette prices are among the lowest in the nation.* A $1.50
inctease in the price of a pack of cigarettes in Oklahoma is projected to prevent 32,000 Oklahoma
kids from starting to smoke, prompt nearly as many adults to quit, prevent approximately 18,000
tobacco-related deaths, and save over $1.25 billion healthcare costs.?®

In 2015, the State’s three major health regulators—the Oklahoma State Board of Health,
the Oklahoma City-County Board of Health, and the Tulsa City-County Board of Health (the
“Tri-Board”)—began exploring such enhancements to the State’s tobacco regulation to mprove
the State’s health outcomes as part of a five-year initiative, the Oklahoma Health Improvement
Plan 2020 (“OHIP”).* OHIP is a comprehensive regulatoty program, including improvements to
health systems, health education, tobacco use, obesity, child health, behavioral health, and social
factors of health” One component of OHIP was a legislative proposal to increase the
assessment™ on cigarettes because “price increases reduce both adult and underage smoking,”
resulting in numerous health benefits such as lower rates of cancer, heart disease, miscarriages,
and illnesses in newborns.” The Tri-Boatrd estimated that a $1.50 increase in price for a pack of

cigarettes would save the State $1.4 billion in long-term healthcare costs."

# Resp. App’x A, 9 15-16 & Exhibit 12, Philip Morris document (“Of all the concerns, there is
one—taxation—that alarms us the most. While marketing restrictions and public and passive
smoking [restrictions] do depress volume, in our experience taxation depresses it much more
severely.”).

**Resp. App’x A, Exhibit 17.

% See Resp. App’x A, Exhibits 9-10, 28.

* Resp. App’x A, § 4 & Exhibit 2.

7 Resp. App’x A, Exhibit 2.

* Although the Tri-Board uses the word “tax,” as explained below, the label that happens to be
assigned to a particular assessment is not legally relevant.

* Resp. App’x A, Exhibit 3.

' Resp. App’x A, Exhibit 3.



As the State Board of Health was considering proposing to the Legislature an assessment
on cigarettes, it desired to make clear that the assessment “is not for the purpose of generating
revenue but rather a public health policy measure with the purpose of reducing the consumption

of cigarettes.”3 !

Again, this measure was part of a broader regulatory initiative, which included
expanding health insurance coverage, focusing on health outcomes, supporting the healthcare
wotkforce, and empowering patients.” OHIP meetings also reflected that the proposed legislation
had “the overwhelming benefit for everyone involved in health [through] simply the reduction in
our smoking rates; [it is a] victory no matter where the money goes.” In addition, TSET passed
a resolution calling for “a significant increase in the price on tobacco products, to save lives and
save money within the State of Oklahoma.**

The State Department of Health then went to the Governor and legislative leadership
from both parties with the $1.50 per pack fee proposal, detailing its numerous public health
benefits and providing survey data showing that most voters supported the idea “primarily”
because it would “decrease usage” of cigarettes and/or “improve health,” with only a small
minority supporting the proposal because it help “fund services.”” The Health Commissioner
then sent letters to each and every legislator urging them to take this “opportunity . . . to better

the health of our great state.”” After several different proposed bills, on May 29, 2017, the

Governor signed into law S.B. 845, titled the “Smoking Cessation Act of 2017.7%7

*' Resp. App’x A, Exhibit 7, at 5.

% Resp. App’x A, Exhibit 7.

 Resp. App’x A, Exhibit 5, at 7.

* Resp. App’x B, Exhibit 18.

* Resp. App’x A, 9 6-7 & Exhibit 4, Presentation to Legislative Leadership, Slides 10-12.
% Resp. App’x A, § 9 & Exhibit 6.

" Pet. App’x 1, at 2, §1.



The title of the bill states that it 1s “An Act relating to public health” and the first section
explains that it is “necessary for the health and welfare of the people of the State of Oklahoma
that smoking rates be reduced and that children be warned of and protected from the dangers of
smoking.”” The law requires improved signage where smoking is prohibited, requites the
Department of Health and TSET to “work together to inform the public about the dangers of
smoking in motor vehicles where children are present,” requires the Department of Health and
Department of Mental Health and Substance Abuse Services to “develop new and innovative
strategies to prevent tobacco use by minors,” and prohibits smoking on State property.”

S.B. 845 details the numerous public health benefits that result from reduced rates of
smoking resulting from higher prices and therefore provides that “in furtherance of the stated
putpose of this act, there shall be assessed by the Oklahoma Tax Commission a smoking cessation
fee on cigarettes” of $1.50 per pack of cigarettes.” The funds generated by the fee are directed to
public health programs to help alleviate the myriad health problems created by tobacco use. The
first 81 million 1s appropriated to the ABLE Commission “for the purpose of enhanced
enforcement of” laws prohibiting the sale of tobacco to minors.™ The rest of the funds ate placed
in a new “Health Care Enhancement Fund,” dedicated to “the purpose of enhancing the health

of Oklahomans.”*

¥ Id at1-2 & § 1.

¥ Id. at 3, §§ 4-6.

¥ Id, at 3-4, § 7(A).

% Id at 4,§ 7(C)(a)

2 Id. at 4, §§ 7(C)(b), 8.



GUMENT
Petitioners’ only claim for relief is that S.B. 845 is invalid because it was not passed
putsuant to the procedures required for “bills for raising revenue” under Article V, § 33 of the
Oklahoma Constitution. The sole dispute in this case is whether S.B. 845 is such a bill.
I. Under this Court’s longstanding precedent, taxes and fees that are regulatory

and compensate the public for harm caused by a business enterprise do not
constitute “revenue bills” for the purposes of Article V, Section 33.

This Court has consistently taken a narrow view of what constitutes a “revenue bill,” and
consistently declined to apply Article V, § 33 to invalidate legislation.* Since the vear after
statehood, this Court has interpreted “bills for raising revenue” for the purposes of Article V, §33
as “those laws whose principal object is the raising of revenue and which levy taxes in the strict
sense of the word.”" Conversely, “laws under which revenue may incidentally arise are not
‘revenue bills’ or ‘bills for raising revenue’ within the meaning of art. 5, § 33.”* Pursuant to this
test, “[1]t is well settled . .. that laws imposing a tax or a license fee incidental thereto are not
revenue raising laws under att. 5, § 33.7%

For example, the Coutt in I» re Lee considered whether a docket fee of $25 “taxed” on
those filing cases in this Court was a revenue bill under Article V, § 33." This fee was to be paid

“into the state treasury . . . for the use and benefit of the state.”* The Court recognized that such

® See authorities cited infra 0.72; accord Resp. App’x B, Exhibit 17, What is a Revenue Bill’ at 1568,
1574 (noting that this Court has given a “a very narrow definition of the term ‘revenue bill”” and
has been “patticularly deferential” and “often gone to great effort to find an act of the Legislature
to be constitutional”); 1 SUTHERLAND, STATUTORY CONSTRUCTION § 9:6 (7th ed.) (““The general
tendency favors narrow construction of what constitutes a revenue bill. ... [and] [a]lthough the U.S.
Supreme Court has not passed directly upon the revenue bill provision, it has indicated a
preference to restrict the provision to the narrowest possible terms.”).

* Calvey, 2000 OK 17, 99 10, 14, 997 P.2d at 168, 170.

*Id.

Y See id. at 118,997 P.2d at 171 & n.24 (collecting cases).

Y In re Lee, 1917 OK 458, 41,168 P. 53, 54.

*1d at 9 2,168 P. at 54.



fees are often “prescribed for the purposes of revenue” and operate as “a uniform tax on
litigation” to avoid “impos[ing] upon the public the entire burden of the expense of the
maintenance of the courts.” These fees include not only those paid to court officers “for a
particular service rendered,” but also those “paid into the public treasury to reimburse the public
for the expense incutred” by maintenance of the courts more broadly.” This Court held that the
docket fee was not a revenue bill because it “is not exacted for revenue, but as compensation.”'!
In Ex parte Ambler, the Court of Criminal Appeals considered a law regulating the medical
profession that included a license fee on those peddling drugs used the revenue to fund county
roads and bridges.” The Court rejected the claim that the challenged act was a revenue bill subject
to Article V, § 33: “The business of peddling is a legitimate one, but, unless regulated and wisely
policed, it is liable to become a nuisance, especially in the large cities of the state. Therefore the
amount of the license fee is not limited to an amount which will cover the expense of issuing it,
but it may include the reasonable cost of policing the business . .. .”** Given that the law was
meant to “protect its citizens against . .. harmful practices,” the court held that “a reasonable
license fee imposed under the police power to regulate is not invalid because it produces
revenue.””* The Court also rejected the argument that “the fees provided for are to be used for
other purposes, and not for the purpose of enforcing the law under which they are imposed.”’
Beginning with Ex parte Tindall, this Coutt has repeatedly upheld laws that imposed a

“mileage tax” on commercial carriers that use public intercity roadways. The tax was collected “for

¥ 1d. at 9 12-17, 168 P. at 55.

> Id. at 99 18-21, 168 P. at 56.

' Id. at 32, 169 P. at 57.

* Ex parte Ambler, 1914 OK CR 154, 148 P. 1061, 1065.
 Id. at 148 P. at 1068 (citation omitted).

> Id. at 148 P. at 1068 (citation omitted).

> Id. at 148 P. at 1069 (citation omitted).



the maintenance of public highways” and was part of a series of laws that provided “for the
supervision, regulation, and conduct” of for-profit transportation services, including the setting of
rates and regulation of schedules and safety.” The Court began by noting that the State’s
“supervisory control over the public highways is too clear to be seriously questioned,” and that
those who ate given the “privilege” of conducting business on those highways “do[] not stand
before the law in the capacity of a private citizen, seeking a private right of citizenship.”” The
Court found that regulation of highways was part of the State’s “police power,” which is flexible
to allow the “government to tespond to public needs.”*® Whether providing a public service or
conducting a purely private business, when “such business affects the public welfare” for profit,
that business is subject to the police power of the State.”” Based on these considerations, the Court
rejected the argument that the bill imposing the mileage tax was a revenue bill subject to Article
V, § 33, concluding that “[t]he real purpose of the act [was] to regulate the use of public
highways” and the “tax [was] merely incidental to the enforcement of” this purpose.”

The Court further explained its decision in the sister case of Ex parte Sales, stating:

The act in question is not one for the putpose of raising revenue. It is one for the

purpose of regulating a growing effort, on the part of certain enterptises, to

appropriate the public highways to their own free use as a “transportation

roadbed” for hire and profit, to the inconvenience and detriment of the public. It

is true that the act provides for a tax in the nature of a license fee to be paid by

operators of such transportation lines, but such fee or tax, if it may be so called, is

merely incidental to the attainment of the real purpose of the act, and is not a
revenue law, whose principal object is the raising of revenue . . . .%

The Court again considered an amendment to the mileage tax in Pure Oi/ Co., again

* Ex parte Tindall, 1924 OK 669, 9 4, 15-16, 229 P. 125, 127, 129-30.
14, at 99 7-8, 229 P. at 128.

* Id. at Y 25-26, 229 P. at 130.

* Id. at 99 39-42, 229 P. at 131-32.

“Id. at 9 60, 229 P. at 134

' Id. at Syllabus 15.

2 Ex parte Sales, 1924 OK 668, 17,233 P. 186, 187.
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